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ARGUMENT
The Evidence Supports The

Jury’s Verdict That

Howell

Is

Of Sexual Abuse Of A

Guilty

Child

A.

Introduction

The

district court

Howell manipulated

concluded that a Video ofthe child Victim looking

his penis

was insufﬁcient evidence upon which

Howell induced, caused 0r permitted the child

to Witness

at

to

Howell While
conclude that

an act of sexual conduct (genital

touching 0r masturbation) pursuant t0 LC. § 18-1506(1)(d), because the child testiﬁed that
she did not see Howell touch or hold his penis.

The

district court erred

(10/10/18 Tr., p.

by drawing an inference contrary

7

5, L.

t0 the verdict

—

p. 6, L. 25.1)

from what was,

at

most, conﬂicting evidence. (Appellant’s brief, pp. 5-7.) Moreover, the evidence was not
in fact conﬂicting,

Howell and

also

because the inference

saw

that

is

reasonable that the Victim,

he had exposed his penis t0

her,

had

who

clearly

in fact seen

saw

Howell

manipulating his penis but lacked the maturity t0 understand that was What she had seen.

(Id.)

Howell argues

that the district court

was not addressing conﬂicting evidence, but

rather only addressing “uncontroverted testimony that [the Victim] did not see Mr.

touch his genitals.” (Respondent’s

brief, p. 9.)

While Howell

is

Howell

correct that the Victim’s

testimony was that she did not see Howell touch or hold his penis, his claim that such
testimony

is

“uncontroverted”

is

based 0n completely ignoring the Video and other

photographic evidence presented by the

1

The

state.

Review of

child Victim testiﬁed that Howell’s “private part

his pants], but

it

couldn’t

fall

answered “No” When asked
19-23.)

out.”

if she

all

the evidence in the record,

was showing,”

that “it fell out [0f

(Trial Tr., p. 36, Ls. 3-21; State’s Exhibit 21.)

saw Powell touch 0r hold his

She

penis. (Trial Tr., p. 44, Ls.

however, shows that the
evidence.

the Video,

was,

it is

improperly weighing conﬂicting

hardly disputable that the evidence would have supported the verdict. Even

testimony

is

seen as contradicting what

draw its own inferences, and the inference

the child to Witness an act 0f sexual conduct

Standard

B.

at best,

Indeed, had the Victim not testiﬁed, and had the only evidence presented been

if the Victim’s

able to

district court

is

that

is

shown

in the

video} the jury was

Howell induced, caused or permitted

a reasonable one.

Of Review

“This Court ‘will uphold a judgment 0f conviction entered upon a jury verdict so

long as there

is

substantial evidence

upon which a

rational trier

m

beyond a reasonable doubt.”

the prosecution proved all essential elements of the crime

State V. Kralovec,

of fact could conclude that

161 Idaho 569, 572, 388 P.3d 583, 586 (2017) (quoting

Severson, 147 Idaho 694, 712, 215 P.3d 414, 432 (2009)).

This Court “View[s] the

evidence in the light most favorable t0 the prosecution in determining Whether substantial
evidence exists” and “will not substitute

[its]

own judgment

for that of the jury

0n matters

such as the credibility of witnesses, the weight t0 be given t0 certain evidence, and the
‘reasonable inferences to be

P.3d

at

432 (quoting

drawn from the evidence.” Severson, 147 Idaho

State V. Sheahan, 139 Idaho 267, 285,

2

at

712, 215

77 P.3d 956, 974 (2003)).

The Victim’s testimony does not contradict the Video because it is reasonable t0 believe
that the child saw Howell’s hand moving in his crotch area as depicted in the Video but,
because of her young age, she lacked the capacity t0 draw the inference that Howell was
manipulating his genitals.

The Video And Other Photographic Evidence Supports The Reasonable Inference
That Howell Induced Or Caused The Victim To Witness An Act Of Touching His
Genitals Regardless Of Whether The Victim’s Testimony Is Seen As Conﬂicting
gWhich It Is Not)

C.

“Evidence

it

at

is

substantial if a ‘reasonable trier 0f fact

would accept

it

and rely upon

whether a disputed point 0f fact has been proven.”’ Severson, 147 Idaho

in determining

712, 215 P.3d at 432 (quoting State V. Mitchell, 130 Idaho 134, 135, 937 P.2d 960, 961

(Ct.

App. 1997) (brackets omitted».

evidence presented

is

“Substantial evidence

solely circumstantial 0r

When there

is

may

exist

conﬂicting evidence.”

Southwick, 158 Idaho 173, 178, 345 P.3d 232, 237 (Ct. App. 2014).
inferences t0 be

drawn from those

E

jury’s verdict.

is

The

facts,

and

construed in favor 0f upholding the

State V. Oliver, 144 Idaho 722, 724, 170 P.3d 387,

State V. Hart, 112 Idaho 759, 761,

“[W]here there

facts, are therefore

m

even When the

735 P.2d 1070, 1072

(Ct.

competent although conﬂicting evidence

cannot reweigh that evidence 0r disturb the verdict.” State

389 (2007);

ﬂ alﬂ

App. 1987). Consequently,

t0 sustain the verdict, this court

V.

Merwin, 131 Idaho 642, 644-

45, 962 P.2d 1026, 1028-29 (2002); State V. Hoyle, 140 Idaho 679, 684, 99 P.3d 1069,

1074 (2004).

T0 be
act

Howell had

t0 “[i]nduce, cause 0r permit a

minor child

t0 Witness

an

of sexual conduct” such as “masturbation” or “any touching of the genitals or pubic

area.”

t0

guilty

LC. §§ 18-1506(1)(d), 18-1506(4).

show

that the Victim

was a

touching where she could see

it,

It is

child and that

undisputed that the evidence was sufﬁcient

Howell engaged

and that he intended her to see

the child actually witnessed the sexual conduct.

the sexual conduct

Howell intended her

from the McDonald’s

restaurant.

in masturbation 0r genital

it.

The only issue

The primary evidence

is

whether

that the Victim

saw

to see is State’s Exhibit 22, the surveillance Video

That exhibit shows Howell

hand t0

As

is

does

his crotch,

made

Victim

is

down

directly in the Victim’s line-of-sight, drop his

and begin manipulating his crotch.

clearer

from the

pictures,

still

(State’s Exhibits 6-20.)

this.

sit

sometimes looking

at

During

(State’s Exhibit 22, at 3 :00

Howell’s penis
this

is

time Howell

—

11:12.)

outside 0f his pants While he

is

manipulating his crotch the

Howell and sometimes engaged With her grandmother,

eating her food, or looking elsewhere in the restaurant. (State’s Exhibit 22, at 3 :00

—

Howell becomes more active

show

penis

When

it

4:56, 5:27

—

and

in spreading his legs to

appears in the Video that he has seen the Victim looking at him.

Exhibit 22, at 3:20

—

in his self—touching

— 3:34 (and

5:40, 5:57

—

State’s Exhibit 12), 10:42

State’s Exhibit 73), 3:52

6:06, 8:10

— 8:16 (and

— 10:54 (and

— 4:05 (and

1

1:12.)

his

(State’s

State’s Exhibit 8), 4:30

State’s Exhibits 9-1 1), 9:49

State’s Exhibits 13-14), 11:06

— 9:59 (and

— 11:12 (and

State’s

Exhibit 15).) This evidence shows that not only did Howell expose his penis to the eightyear-old Victim (State’s Exhibits 9, 11, 14, 15, 20, 22), he manipulated

looking

at

him

(State’s Exhibits 6-8, 12, 22).

It

was,

at least,

it

while she was

reasonable for the jury t0

conclude that because the Victim certainly saw Howell and observed his exposed penis that
she also saw

him manipulating

his penis.

regardless of What the Victim testiﬁed

The Video evidence supports

the verdict

t0.

However, the Victim’s testimony was reconcilable With the Video and not
conﬂicting. Because Howell

was manipulating his penis with his hand infront,

impossible to see his hand in contact With his penis.

It

3

takes an inference that a

man With his penis

(E, gg,

literally

State’s Exhibits 6-8, 12.)

outside his trousers

The still photograph exhibits may be matched with
embedded timestamp 0n the Video.

it is

Who

is

moving

his

the Video exhibit based

hand

0n the

in his crotch is in fact touching his penis, an inference it is all-too-easy for a grown jury to
make but that might elude an

girl. She did not literally see him touch or

hold his penis. Indeed, watching the video it is not possible to literally see Howell touch
his penis. It is, however, possible to see that a man who has taken his penis out of his pants
is rubbing and manipulating his crotch area. The evidence is overwhelming, and the jury
made a reasonable inference on conflicting evidence that Howell was touching himself and
that the victim, who was able to testify she did see his exposed penis, also saw Howell
manipulating his penis even though she lacked the capacity to identify what she saw as
such.
Howell contends that the evidence is insufficient without once mentioning in his
argument the photographic and video evidence or its significance to the case and the
verdict. (Respondent’s brief, pp. 7-11.) Indeed, it would require this Court to also ignore
the video and still photographs to find the evidence insufficient. Howell addresses the
damning evidence only in his statement of the facts, where he acknowledges that the state’s
video and photographic evidence “shows Mr. Howell likely pulling his penis out of his
pants and manipulating his penis for about a three to four minute period” with the victim
“looking in Mr. Howell’s general direction.” (Respondent’s brief, pp. 2-3.) He then
claims, as fact, that the video and photographic exhibits “do not, and could not, show [the
victim] ‘witnessing’ Mr. Howell manipulating his penis with his hand.” (Respondent’s
brief, p. 3.) And a factual argument it is: one that the jury rejected when it found Howell
guilty.
The jury drew a reasonable inference that Howell induced, caused or permitted the
child victim to witness him masturbating or touching his penis or pubic area from a video

5

showing Howell masturbating and touching his penis 0r pubic area while the Victim looked
in his direction.

did not

make

That the Victim testiﬁed she did not see Howell touch or hold his penis

the inference from the Video unreasonable.

T0

the contrary, at best the

testimony was conﬂicting evidence, which did not, as a matter of law, render the evidence
insufﬁcient.

Moreover, the testimony was not truly conﬂicting because the inference

is

reasonable that the young child lacked the capacity to understand that What she was

witnessing was a sexual

act.

The

district court erred

by ﬁnding

the evidence insufﬁcient,

requiring reversal 0f the district court’s order reducing the conviction and the judgment

entered thereon.

CONCLUSION
The

state

requests this Court reverse the district court’s order reducing the

conviction from sexual abuse of a minor t0 indecent exposure, vacate the judgment,
reinstate the jury’s verdict,

and remand for sentencing 0n the crime 0f conviction.

DATED this 6th day 0f September, 2019.
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